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Advertising Rates :

Twelve lines in tills type, one sq.
One square, twelve lines, one time S3 00
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Professional cards, per quarter. 8 00

Plain death notices, free. Obituary re-

marks in prose, S3 per square; in poetry i
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Business clvert'?erue-it- s at Reduced
Rates. Office souihside Court-hous- e Plaza.

Authorized Agents for Tiie citizen :

W. N. Kelly, newsdealer at Prescott, has
TriE Citizen for salo, and has authority to
receive and receipt for money due us.

L. P. Fisher, 20 md SI New I.iercnants'
Exchange, is our authorised Agent in San
Francisco.
Schneider, Grierson & Co Amona City.
E, Irvine á Co Plienix.

JOHN WASSON, Proprietor.

J. C. HANDY, IK. D.,
Tucson, ARIZONA."

Corner of Chcech and Convent.

r. a. WILBUR, Mm yy.m

Tucson Arizona.
Ojtice : Cor. Stone and Convent Sts.

o. f. Mccarty,
attorney and counselor at law,

Practices in all the Courts of the Territory.
Office in the Hodge Building, Tucson.
November 1, 1S73. tf.

COLES BASIIFORD,
Attorney at Law,

Tucson Arizona.
Will practice in all the Courts of the

Territory. ltf
WILLIAM J. OSBORN,

5 OTAR Y PCBLIC AND CONVEYANCER,

Special assistance given in obtaining pa
tents for Mining ana .rreempuuu c;aims.
Oftico north side Congress street. Tucson.
Arizona,

J. E. McCAFFRY,
Attorney at Law,

- U. S. District Attorney for Arizona.

Tccson - Arizona.
Office on Congress street. ltf

L. C. HUGHES,
Attorney at Law,

Attorney-Genera- l Arizona,
Tucson Arizona

Office on Congress street. m4tf

HOWARD & SONS, Si L. DEIST,
attorneys and counselors at law,

Los Angeles - - Cjlifosnia,
Legalization of Mexican titles especially
attended to. Address,

Volney E. Howard & Sons, Los Ange
les, California. Junei4-iy- ,

Shaving Sclcon.
Congress street first pole West of Dng

Store.
IN THE BEST STYLES AlWORK rates, such as

SHAVING, SHAM 1 ZONING, and
HAIR CUTTING.

SAMUEL EOSTICK.

Cigars ! Cigars !

NOTICE TO THE PUBLIC.

TJROM THIS DATE WE ARE AUTHOR
P ized to reduce the price of the CLARK
fc FOWLER CIGAR, (landres Finos) trom
S30toS25 per thousand. These Cigars are
manufactured torn the Choicest Tepic To
bacco and warranted unequalled by any
imported to the Pacific Coast.

ROUNTREE & LUBBERT, Agents.
Guaymas, Oct. 1, 1S73.

DSTJG STORE.
TTAVING P:NLARGED AND REFITT- -
JJL ed my salesroom, :.nd increased my
stock or

DRUGS AND MEDICINES,
T nrnnlil ltr irn-if- o fhn nliHIi. t
oall and examine my goods and prices, at

THE SIGN OF THE MORTAR,

On Congress street, at my old stand.

Will give prompt attention to compound-
ing physicians prescriptions, and all or-

ders from the town and surrounding
country. CHARLES H. MEYERS.

FLOUR! FLOUR!!
PUT IN FINE RUNNINGHAVING

EAGLE STEAM FLOURING MILL,

in Tucson, I am prepared to fill orders for

CHOICE FLOUR

WHOLESALE AND RETAIL.

Patronage Solicited. Please c'I
Mill and Examine my make oti
lárices

- July 19. JAMI I
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SUPREME COURT DECISION.

Following is an abstract of an opinion
of the supreme court of Arizona., deliver-
ed at its late session. All the valuable
points in the case and rulings thereon are
given with little or no abridgment. The
cause is entitled John G. Campbell and
James M. Baker, appellants, against David
W. Shivers, respondent, and involves the
right to water for irrigation and incident-
ally the power of the supreme court to fix
the times for holdjng the district courts,
and is deemed the most Lrspoitant cise
passed upon by the court atit-sla'- ses-

sion. Gov. Eashfcrd was attorney forap- -

pel'antr. and James E. McCaffry and John
A. Rush for respondents. The case was
appealed from the district court for Yava
pai county. The opinion was written by
Titus and Tweed concurred in the judg
ment.

A judgment for the defendant, Daniel
W. Shivers, in the district court of the
third judicial district, at the suit cf the
plaintiffs, John G. Campbell and James
M. Paker, for the alleged unlawful use of
water in irrigating, is the cause of this ap-

peal. The appellants here wore the plain-
tiffs below; the defendant there is the re-

spondent here; and the record by thé tran-
script discloses the following conclusions
of fáct: In the month of March, 1W7. the
defendant moved to Chino valley, in the
county rf YaVapai, near Fort Whipple
abort 4wcnty-ii- v miles north of Prescott,
took possession of the ranch which he
now occupies and lias ever since occupied.
A!on;j with his ranch, he has ever since
used e.nd i'till continues to use for purpos-
es cf irrigation, h of the water
which flows through the defendant's
rpncli, but also to or through the ranch of
Robert Pos!!?, George Baughart and the
rarc'i of the plaintiff;;. Tiie use of

of the water flowing through the
ditch or dr;ii:i above described from Feb-
ruary 1, 1870, to January 1, 1872, is the
wrong of which the plaintiffs complain;
and they claim with their costs damages
in the su'm of Í20OO, which they aver they
bfive suffered by that alleged unlawful use
cf the water described. The defenda nt de-

nies that his use of the water was unlaw-
ful at all; denies that he has damaged the
plaintiffs and asks to be dismissed with
his costs.

This is the issue iriei in th? court below,
and the correctness cf the verdict and
Judgment thereupon in favor of the defen-
dant, is the cuestión to be reviewed by
this court. It is to be regretted that the
settlement in Chino valley, of which the
property in question constitutes part, was
not more fully and correctly described
than it is in the reecrd of the case. Tiie
ranch of the plaintiffs in two of the deeds
submitted ia evidence on the trial of the
caso, is rifscribod as rituatod west of Pes-
tle's ranch, while the same ranch, in two
olher deeds submitted In evidence on the
trial, is described as situated north of Pos-tle- 's

ranch. The order of the several
ranches on the ditch or drain which con-due-

the water for their common irriga-
tion, is not given; while their boundaries
arc evidently omitted, not only in the
pleadings and evidence, but even in such
deeds of them as have been submitted in
evidence on the trial of this ease. The
water risht in controvcrsv is wholly omit
ted fro:n the original deed of the plain
tiffs' title, as the same appears m evidence,

their counsel is found denying the
defendant's claim to contest this very
right with them because of the same omis-
sion from his own deed. The court is thus
left to conjecture, and counsel are involv-
ed in absurdity cn matters of the utmost
importance in the discussion of questions
such as this case presents. It seems that
Postle's ranch is above all others on the
ditcli or drain which is the common me-
dium of supply, and about three-quarte- rs

of a mile frr.m the mass of the water upon
which all depend. The relative positions
of the ranches cf the piaintiffs and de-

fendant, do not appear except from con-
jecture. Of all those who depend on a
single drain or ditch for water, it is impos-
sible for any one to exhaust or reduce the
supplv of others, excepting such as are be-

low him on the same ditch or drain. The
plaintiffs claim that the defendant has
done this for them. From this it would
seem to be a presumption of fact that the
ranch of the defendant is higher up the
ditch or drain and nearer the common
source of the water supply, than the ranch
of the plaintiffs. Of ranches located or
situated for purposes of Irrigation, other
things being equal, those nearest the wa-
ter supply are first chosen. From this it
would also seem to be a presumption of
fact that the ranch of the defendant must
have been located if not anterior at least
cotemporaneous with that of the plain-
tiffs. The legal deductions from these pre-
sumptions of fact will be stated hereafter.
Further references to the facts of this case
will be made in conclusion with the points
to which they pertain.

No assignment of errors has been made
in this case excepting such as appear in
the briefs of counsel. There were seven
points presented by the counsel of the ap-
pellants against the judgment; but the
court proceeded to examine the last or
seventh point first, which fs as follows:
The court should have sustained the ob-

jection of the plaintiffs that the court was
not legally in session, giving as a reason
that as the above cited exception Is first in
practical order and if allowed must impel
this court to reverse the judgment in the
case, it is here considered first. The legis-
lature of this Territory has from its origin
assumed that it is authorized to fix the
terms of the supreme and district courts.
Till the present case, no conflict has aris-
en on this subject between this court and
the legislature, because the practice of the
court has been to adopt and ratify the ac-

tion of the legislature in regard to the
terms of the district court. The opinion
then quotes the act of the legislature fix-

ing the terms of the district courts, and
proceeds as follows: This distribution of
the terms of the district courts was un-
doubtedly a defective execution of the
order of Congress, because it contained no
limitation to the sessions of the court. It
was just such legislation as enabled a
Mormon district judge to sit 120 days, not
for the transaction of business, but to
charge the federal government an enor-
mous bill of expenses an abuse or rather

J ''the abuses which induced the Act
ress of 1856, which will be.WI
Z The ratifylrfT'-'- - 61 'i u

ourt supplied tt

ing necessary limitation. It was found
however that the interval, only two weeks
between the Yuma and YavapF-- terms,
was absolutely too brief to enable the
United States district attorney to transact
the United States business at one of these
courts and reach the other in time for it.
Accordingly the legislature was invited to
join the judges of the supreme court in
amending this order, not because these
judges doubted their power to alone make
the order, tut to avoid every appearance
of disrespect towards the legislature, and
all possibility of exception such as has
been taken in the present case. The legis-
lature refused to act and the judges of the
supreme court, not doubting their authori-
ty, made and promulgated the following
order.

The opinion then gives the order in full,
apd follows by explaining the necessity
for such order and then continues: The
authority of this court to make the order
in question is derived from the Act of Con-
gress of August 16, 130, which Is as fol-

lows: " Section 5. That the judges of the
supreme court in each of the Territories,
or a iaajority of them shall when assem-
bled in their respective scats of govorn-men- t,

fix and appoint the several times
and places of holding the several courts
in their respective districts and limit the
duration of the terms thereof; provided
that the said courts shall not be held at
moré than three places in any Territory;
and provided further that the judge or
judges holding such courts, shall adjourn
the same without day at any time be-

fore the expiration of such terms, whenev-
er in his or their opinion, the further con-
tinuance thereof is not necessary." Then
follows a history of the act, with referen-
ces to opinions of other courts relative to
the subject and concludes by saying: The
supreme judges of this Territory therefore
had the power to appoint the regular
terms of the district courts for each of the
several entire districts, and this exception
to the contrary is overruled.

The error first assigned on the brief of
appellants' counsel, and the one next to
be considered, is as follows: The court
erred in charging the jury that if defend
ant had been in possession of the said
property five years plaintiffs must fail in
this action. To this the appellants' coun
sel adds: " The owners ol the property in
question were tenants in common of the
ditch and water right the possession of
one being the possession ot all." lhe lat
ter statement is certainly true and it is ar
abandonment of this exception. This
unity of possession which makes the de
fendant a tenant in common with the
plaintiffs, protects him from all disturb-
ance by them or either of them. He can
call upon them to account for any inva-
sion of his rights, and his unity of posses-
sion can only be dissolved by proceedings
in partition, or by amicable agreement.
If this is not so, then from all that appears
in the case, the five years and some
months which elapsed between the defen'
dant's entry upon the enjoyment of the
water right in March, 1867, and the institu-
tion of tnis suit in August, 1872, must bar
the planMffs' recovery. Compiled Laws,
page 51, Section 3. From all that appears
in tiie present case, tnereiore, tnedeiend-an- t

is entitled to the protection which is
due to a tenant in common or to the st at
ute of limitations, and in either event this
exception must be and is overruled.

The next exception is: The court in re
jecting t he evidence offered by plaintiffs of
a meeting neid by liangnart, isrewn ana
Postle, in which the two former refused to
let delenaant nave any oi tne water claim'
ed by them, that Postle said he would let
him have of his, and that there was no
other understanding between the parties.
No legal right of the plaintiffs was in
fringed by the rejection of this evidence,
The defendant was not present at this
meeting eitner personally or by represent
ation. The declarations of the persons
present, whether confined to the parties
themselves or communicated to the de
fendant, could not effect his legal rights,
unless it should appear that he in some
way accepted or assented to them. It does
not appear that his acceptance or assent
was shown or proposed to be shown. This
exception is therefore overruled.

The third exception is: The court erred
in refusing to give the third instruction
asked for by the plaintiffs' counsel that
defendant having asserted a right under
the deed of Degrallo is bound by it, and
that the statute of limitations does not be
gin to run until he claims under the right
now set up by him." It does not clearly
appear either from the record or argument
upon it, what is meant by this exception.
To be at all available for the plaintiffs, it
must be found to refer to some portion of
the evidence in tne case. The only por
tion of the evidence to which this excep
tion appears to be responsive, is defen
dant's allegation that "early in 1867
Brown ottered him a ranch in Chino val
ley as an inducement tor him to bring his
family and settle there " This seems to be
that which this exception describes as ''the
riarht now set up by him." The exception
assumes that this is in some way fatally
conflicting with the defendant's having
asserted a right under the deed of Dcgra-ll- o,

and that this severed the tenancy in
common which is asserted by the plain-
tiffs' first exception, and formed an era in
the case, which put the statute of limita-
tions in active operation. Such, however,
is not the legal effect of this testimony.
There is really no conflict in the defend-
ant's claiming at one time under Degra-llo- 's

deed and at another under Brown's
promise. They are parts of one complex
transaction in which the deed appears as
the fulfillment of the promise previously
made. The defendant might at one time
assert that Brown's promise was the con-
sideration which actuated him; at another
the $500 mentioned in Degrallo's deed; at
another the deed itself; and at other times
any two of these; or, uil three of them to-

gether; and yet he would forfeit no legal
right and incur no legal hazard. The de-

fendant in his conversations on this sub-
ject with Brown himself or with Brown's
grantees, would naturally refer to Brown's
promise, with strangers to Degrallo's deed,
and in stating the cost of his ranch and
water-rig- to anybody, he might allege
the 8500 mentioned in the deed, by which
he and his must expect to hold them and
be guilty of no breach of legal or moral
truth and incur no forfeiture or hazard.
No error appears in the charge t hus ex-

cepted to and the exception must be over-
ruled.

The fourth exception is as follows: The
court erred in its charge to the jury, that
nlaintiffs were estopped by the declara
tions of Brown." The exception does not
fully state the charge of the judge upon

I the trial of this case nor the evidence to
which it refers. The charge was thus:
Again, If Brown did represent to defend

ant while he, Brown, was in possession
of the Dronertv now claimed by the plain
tiffs, that one-four- of the water flowing
in the ditch was tne property oi uegrano,
and used the inducements alleged to in-

duce the defendant to go there and settle,
and defendant relying on his representa-
tion did so go to that valley and enter
upon the possession oi the rancn ana water-

-right under and by virtue of any alleg-
ed purchase or agreement with Brown or
Brown and Postle from or with Degrallo,
these plaintiffs are estopped, as Brown him-
self would be if he were the plaintiff in
this action, from denying such right of de-

fendant to one-four- interest in the water-rig-

forever after, and this if Degrallo
never had any rightor interest in the prop-
erty, whatever, or if there was no such

tion must be'taken together with the evi- -
.1 k,'k if fcfnfj in acHmnflnir itc
legal effect, on recurring to tne testi- -
monv. wo nna mat tne cicienaam iook.
possession of his ranch and of
the water now in controversy in íarcn,
1867. and has ever since used and en
joyed both; and that the deed of Degrallo
to ueienaani was recoruea Apru 11, iso.
Brown's deed to Schneider is dated No
vember, 1867. Schneider's deed to Camp-
bell, one of the Plaintiffs, and Buffum, is
dated August, 1868; and Campbell's deed to
Baker, the other plaintiff, is dated March,
1872. The only principle upon which
Brown's grantees! the present plaintiffs,
can deny the binding effect upon them of
Brown's declarations concerning tne wa
ter to the defendant, would be that they
had no notice ot them, in respect to tnis,
the presumption of law is that Campbell
and Baker exercised ordinary diligence in
ascertainins the conditions and relations
of their ranch, at the time they took pos
session in .November, ib7, ana in Marcn,
1872. The law requires oi tnem ordinary
diligence in all such matters as this water
controversy, in which others are concern-- 1

eu. xne law win naruiy tane irom me
his ditch-wat- and give it to the

nlaintiffs in pity or approval of their self--
imposed ignorance at the time they pur-
chased the ranch. The opinion further
proceeds to examine the evidence on this
point and concludes: If this court had

the defendant's right could be maintained
oh the ground of paid license. It has
none, however, and this exception must
be overruled.

The fifth and last exception is as follows
The court erred in its charge to the jury
that there must be a preponderance ofev
idence in fav or of plaintiffs to entitle them
to recover." The proposition thus except
ed to would seem so axiomatic as to ueiy
either Question or discussion. If In anj
ease the evidence should be equal on one
side and on the other, how could the jury
find a verdict at all? The jury would be
compelled to agree to disagree in such a
case, and thus the trial would fail, in
cases such us this, if they actually do oc
cur, it is the highest duty of the jury to dis
agree. To enable a jury tnereiore to unu
a verdict at all in any ease in which there
is a conflict of testimony, there must be a
preponderance of evidence in favor of one
side, and the jury must find it as a condi-
tion precedent to the rendition of their
verdict. That the judge thus stated a tru-
ism to the jury, on the trial of this cause,
is no matter ot successiut exception, anu
this exception is accordingly overruled,

The excontions of the appellants thus
'all fail and there is nothingelsein the rec
ord to show why the judgment ín'this case
should not be affirmed. This conclusion,
it Is submitted, if there were any doubt of
its legality, could be sustained on tne evi-

dence which the case presents of a parol
license to the defendant of the water-rig-

in controversy. And the same conclusion
is reached by another most simple process
of investigation. It was found as a pre-
sumption of fact in the statement of this
case that the defendant was located high-
er up on the ditch and nearer the source
of water-suppl- y than the plaintiffs; and
also as another presumption of fact that
his location was therefore older than
theirs. By a very simple deduction, the
legal conclusion therefore is " prior in tem-
po in jure," in the absence of ail
sufficient evidence to the contrary, that
the defendant's right is better than that of
the plaintiffs. The judgment ot the court
tjelow in the present case is tnereiore nere
by affirmed.

Camp Gitant Items. James Flannery,
a citizen packer in government employ,
and private Peck, 5th Cavalry, deserted
from this post on the 27th of January
taking with them four head of govern
ment stock. David Mears, citizen in gov-
ernment employ, and four soldiers start
ed in pursuit or tnem.

Work at this post is still going on rapid
ly. The saw-mil- l, shingle-machin- and
planing-machin- e are in good working or-

der. Work on the shingle-machin- e is
kpnt no until midnisrht.

During the recent heavy rainfall, the
dam at the government saw-mi- n was en
tirelv washed away.

Warner Bu k. post trader here, is daily
expecting the arrival of a new stock of
eoods from San Francisco.

The summit of Mount Graham is cover-
ed with snow to the depth of from two to
five feet.

At a recent lottery at this post the fol-

lowing prizes were drawn: One horse,
saddle and bridle valued at 8100, by Ser-
geant Perry, 5th Cavalry; One double bar-
relled shot gun valued at ?60, by Sergeant
Thomas McLane, 23d Infantry; cash gift
of$50, by private Woods, 5th Cavalry;
cash gift of $25, "by private Hauser, 5th
Cavalry: cash gift of $25, by private Dan-e-

5th Cavalry; cash gifts of $10 each, by
privates Quigly, Nunnamaker, 5th Caval-
ry, and Emil Hohle, Pierce Keene, 23d In-

fantry, and by Commissary Sergt. Schenke.

Here are a few military items gathered
from The Army and Navy Journal : De-

cember 550, private Fred. Swift, Company
L, 5th Cavalry, was discharged ; also on
December 29, private James Langley, alias
Robert Buxton, Company G, 23 Infantry.
January 5, private William Williams,
Company 1, 12th Infantry, was transferred
to the band of the 23d Infantry. Decem-

ber 30, the leave of absence granted to
Capt. A. H. Nickerson, was
extended ten months on surgeon's cer-

tificate of disability, with permission to
go beyond the sea. January 9, private
Dennis Mullaney, Company D. 5th Cav-alr-

was discharged by the war depart-
ment; and on the 10th, private James
Ross, Company II, 23d Infantry was dis-

charged by

Last December 6, we published on au
thority of another journal that Dr. D. C.

Marsh, formerly collector ol customs in
the district of Paso del Norte (including
Arizona) was a defaulter in the sum of
f6,753.59. The Borderer of last Saturday
has the following item on the subject,
which we gladly republish :

We are clad to learn that Mrs. Marsh,
of El Paso, has received a letter from
the revenue department, stating mat we
accounts of Dr. Marsh are balanced aDd
that an amount of about J1600 is placed
to his credit, subject to her order.

The Alta'8 Washington correspondent

protemis;
i.'. Mrs. Deleeate McCormick, the bride of
the Governor of Arizona, is a chanaina:
little lady, who presides over the house-
hold of one of the most popular men in
this city of prominent men. She has lelt
the paternal mansion of Senator Thurman
and Las added the spice of the matronly
care of her excellent and worthy mother
to her new home, where she is surrounded.
by the elegance of art and social refine-
ment, and visited by the elite of Wash-

ington.

B. W. Reagan was in from Florence
this week. He had some splendid speci-

mens of copper and silver ore obtain-

ed from a very large ledge in the Pinal
mountains about forty miles from Flor-

ence. The workmen have two shaft

down about twenty ieet each. ' Mr.

Reagan tells us that the amount of ore
equal in richness to the samples with him,

y;n timnlr í m rr o n a o Trnm all flvcnnntA fit

hand, we have no doubt but Pinal district
is wonderfully rich in silver and copper.

DoiTBTS seem to exist as to whether or
not Capt. Jeffords has resigned his office

of Indian agent. It was reported in
Washington January 1, but the diépatche
say no official announcement of it had
been made. Captain Jeffords told us a
month ago that he had resigned tnd that
is all we know about it.

" The evidence shows that he sot up with
her night after night, and they squoze
hands and talked soft, and I think she
ought to have about $23 damages" was
the charge of an Idaho judge to a jury.

WILLIAM B. H00PEB and Co.

VM. B. HOOPER, JAMES M. BARNEY,
San Francisco, Yuma and Ehrenberg

California. Arizona Territory.

jyERCHANTS,

FORWARDERS,

COMMISSION AGENTS.

IMPORTERS
By every Steamer, assuring full and fresh
t heir varied select and heavy stock from
European, Eastern and San Francisco
Markets.

JOBBERS
To Merchants, Store and Station Keep-

ers, Miners, Liquor Dealers, Rancheros
and Transporters, at ratea which guaran-
tee satisfaction.

COMMISSIONS.
Through Correspondents in the Chief

Cities of the World, orders are filled to the
letter.

CONSIGNMENTS.
All Produce, Merchandise or Machinery

for storage, sale or transmission are attend-
ed to strictly in accordance with Instruc-
tions, and to the best interests of he own-
ers.

FORWARDING.
The most prompt dispatch and careful

delivery assured. The connections and
arrangements are perfect to every point in
the Territory.

Gold Dust, Gold and Silver Bullion, U.
S. Bonds, Treasury Drafts, Legal Tenders,
Soldiers' Warrants, Bankers, Drafts and
good Commercial paper, Grain, Hides,
Wool and ALL Territorial and Mexican
Products bought at value FOR CASH, or
advances made as may be desired.

Our Stock Is complete. Our connections
the best , and we off er to the people of Ari-
zona, Sonora and New MexiCJ induce-
ments not attainable at any tner house
on the Pacific Coast.

WM. B. HOOPER & CO.
October 25. 1873.
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